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Dear Mr. Good:

The Center for Public Representation (CPR), the Autistic Self-Advocacy Network, the
Judge David L. Bazelon Center for Mental Health Law, the Disability Rights Education and
Defense Fund, Justice in Aging, the National Disability Rights Network, the Alabama
Disabilities Advocacy Program, Disability Rights California, Disability Rights Connecticut,
Disability Rights DC at University Legal Services, Disability Rights Florida, the Georgia
Advocacy Office, the Hawaii Disability Rights Center, Indiana Disability Rights, the Disability
Rights Center of Kansas, Kentucky Protection and Advocacy, Disability Rights Maine,
Disability Rights Maryland, the Disability Law Center of Massachusetts, Disability Rights
Michigan, Disability Rights Montana, Disability Rights Center — New Hampshire, Disability
Rights New Jersey, Disability Rights New Mexico, Disability Rights New York, Disability
Rights North Carolina, North Dakota Protection & Advocacy Project, Disability Rights Ohio, the
Oklahoma Disability Law Center, Disability Rights Oregon, Disability Rights Pennsylvania,
Disability Rights South Carolina, the Disability Law Center of Utah, and the Survival Coalition
of Wisconsin Disability Organizations respectfully submit the following comments opposing the
Department of Homeland Security’s (DHS) Notice of Proposed Rulemaking (NPRM) referenced
above.'

The NPRM would rescind the 2022 rule governing determinations of whether an
individual may be denied admission to the United States or an adjustment to their immigration
status on grounds that they are likely to become a “public charge” under the Immigration and

! See Public Charge Ground of Inadmissibility, 90 Fed. Reg. 52168 (proposed Nov. 19,
2025).
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Naturalization Act (INA).> The NPRM does not propose any new rule, and instead states that
DHS will, at some unspecified future date, issue “appropriate policy and interpretive tools” to
guide public charge determinations.® Until that time, the NPRM directs immigration officers to
consider “all benefits the alien depended on” and any other factors that the officer, in his or her
discretion, considers relevant.*

The undersigned organizations have decades of experience representing and advocating
for people with disabilities to be free from discrimination and ensuring their equal treatment
under law. We urge DHS to withdraw the NPRM because of its broad, significant, and
deleterious impact on people with disabilities and their families. Notwithstanding DHS’s
recognition that, under Section 504 of the Rehabilitation Act,” DHS may not discriminate against
people with disabilities in immigration determinations,® the NPRM is written in a manner that is
almost certain to result in the denial of immigration applications solely because an individual or
a member of their household—including even U.S. citizens—has a disability. As such, the
NPRM would effectively shut our Nation’s doors to nearly all families with disabilities, in
contravention of deeply held values and accomplishments that have come to define us as
Americans.

I. Background and Basis for the 2022 Rule

A. The Longstanding Rule Limiting Cash Assistance and Long-Term
Institutionalization as Benefits Relevant to a “Public Charge” Determination

For over a quarter of a century, federal immigration rules have delineated cash benefits
for income maintenance and long-term institutionalization as the only two categories of public
assistance that may support a determination that an individual may be denied admission to the
United States because they are likely to become a “public charge.”” And even before then,
longstanding federal immigration policy and practice excluded certain, limited public assistance

2 See 8 U.S.C. § 1182(a)(4); 8 C.F.R. §§ 212.20-212.23.

3 90 Fed. Reg. at 52169; see also id. at 52170, 52183, 52186, 52187, 52188, 52193.
* 90 Fed. Reg. at 52180.

> 29 U.S.C. § 794.

6 See 90 Fed. Reg. at 52190.

7 See Field Guidance on Deportability and Inadmissibility on Public Charge Grounds

(1999 Field Guidance™), 64 Fed. Reg. 28689 (May 26, 1999). The 1999 Field Guidance was
issued to provide clarity following Congress’s 1996 amendment of the INA, which added the
following factors for a public charge determination: “(I) age; (II) health; (IIT) family status; (IV)
assets, resources, and financial status; and (V) education and skills.” The 1996 amendment also
allowed for consideration of affidavits of support. Omnibus Consol. Appropriations Act, 1997,
tit. V, § 531, Pub. L. No. 104-208, 110 Stat. 3009 (1996) (codified as amended at 8 U.S.C. §
1182(a)(4)). Other than this amendment, the INA does not define “public charge.” See New
Yorkv. U.S. Dep’t of Homeland Sec., 969 F.3d 42, 51 (2d Cir. 2020).
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programs, including means-tested programs, from “public charge” determinations. As the
Immigration and Naturalization Service (INS)® recognized in promulgating its 1999 Field
Guidance:

It has never been Service policy that any receipt of services or benefits paid for in
whole or in part from public funds renders an alien a public charge, or indicates
that the alien is likely to become a public charge. The nature of the public
program must be considered. For instance, attending public schools, taking
advantage of school lunch or other supplemental nutrition programs, or receiving
emergency medical care would not make an alien inadmissible as a public charge,
despite the use of public funds.’

The 2022 rule recodified, but did not expand, this longstanding policy, which DHS continued to
follow through at least 2019, when a new rule was proposed.'® As DHS has recognized, the
2022 rule “substantively aligns” with the 1999 Field Guidance.!

B. Judicial Rulings Interpreting “Public Charge” as Requiring “Primary
Dependence” on Public Resources

DHS’s longstanding policy of limiting relevant benefits to cash assistance and long-term
institutionalization is consistent with the plain statutory meaning and historic understanding of
“public charge” under the INA, which has long been understood to establish a standard higher
than the mere receipt of public benefits. As courts have held, “public charge” means “a
complete, or nearly complete, dependence on the Government rather than the mere receipt of
some lesser level of financial support.”'? It “has never encompassed persons likely to make
short-term use of in-kind benefits that are neither intended nor sufficient to provide basic
sustenance.”'® Courts have also “rejected the notion that receipt of public benefits categorically
renders one a public charge.”'* Accordingly, the 1999 Field Guidance and the 2022 rule

8 The INS was the predecessor agency of the U.S. Citizenship and Immigration Service.
Yu-Ling Teng v. Dist. Dir., U.S. Citizenship & Immigr. Serv., 820 F.3d 1106, 1107 n.1 (9th Cir.
2016).

? 64 Fed. Reg. at 28692.

1990 Fed. Reg. at 52178. The 2019 rule took effect on February 24, 2020 and was
withdrawn on March 15, 2021. Id. at 52179.

190 Fed. Reg. at 52193; see also id. at 52179 (2022 rule is “more closely aligned” with
1999 Field Guidance).

12" Cook Cnty. v. Wolf, 962 F.3d 208, 216-17 (7th Cir. 2020) (quoting 64 Fed. Reg. at
28677).

3" City & Cnty. of S.F. v. U.S. Citizenship & Immigr. Serv., 981 F.3d 742, 756 (9th Cir.
2020).

14" New York v. U.S. DHS, 969 F.3d at 71; see also Cook Cnty., 962 F.3d at 252 (Barrett,
J., dissenting) (“At oral argument, DHS declined to identify any limit to its discretion, implying
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identified only those benefits that would render an individual “primarily dependent” on public
assistance, i.e., cash benefits or long-term institutionalization. '

C. The 2022 Rule Ensures that Public Charge Determinations Do Not Discriminate
Based on Disability

The policy codified in the 2022 rule also serves to reconcile and balance the INA’s
“public charge” provision with Congress’s subsequent enactments of civil rights laws prohibiting
disability discrimination, including Section 504 of the 1973 Rehabilitation Act and the 1990
Americans with Disabilities Act (ADA).'® As DHS acknowledges, Section 504 covers the
federal government, including immigration determinations.'” Just as importantly, these
landmark civil rights laws are at the core of the United States’ identity as a nation in which
“every man, woman, and child with a disability can now pass through once-closed doors into a
bright new era of equality, independence, and freedom.”'®

The 2022 rule, like the 1999 Field Guidance, helps to ensure that “public charge”
determinations are not a proxy for disability discrimination by establishing clear and concrete
guidelines for when an individual is “primarily dependent” on public assistance, namely, cash
benefits and long-term institutionalization.!” Other Medicaid benefits that are tied to an
individual’s disability status, such as home health care or personal care services,?’ physical
therapy,?! and durable medical equipment such as wheelchairs,?* as well as educational services
for children with disabilities under the Individuals with Disabilities Education Act (IDEA),? are

that it could define public charge to include someone who took any amount of benefits, no matter
how small. ... That may well overread [the INA]”).

IS 64 Fed. Reg. at 28689, 28692; see also 8 C.F.R. § 212.22(a)(3).

16 See 42 U.S.C. §§ 12101-12213. Courts have a “duty to interpret Congress’s statutes as
a harmonious whole rather than at war with one another.” Epic Sys. Corp. v. Lewis, 584 U.S.
497, 502 (2018). Accordingly, “[w]hen a statute is susceptible of two interpretations, one that
creates a conflict with another statute and another that avoids it, we have an obligation to avoid
the conflict if such a construction is possible and reasonable.” Servotronics, Inc. v. Rolls-Royce
PLC, 975 F.3d 689, 695 (7th Cir. 2020) (citation and internal quotations omitted).

17°29 U.S.C. § 794(a) (prohibiting disability discrimination “under any program or
activity conducted by any Executive agency...”); 90 Fed. Reg. at 52190.

8 Remarks of President George H.W. Bush at the Signing of the Americans with
Disabilities Act, July 26, 1990, https://archive.ada.gov/ghw_bush ada remarks.html.

19 8 C.F.R. § 212.22(a)(3).

20 See 42 U.S.C. §§ 1396a(a)(57), 1396d(7) (home health care).
21 See 42 U.S.C. § 1396d(11).

2 See 42 U.S.C. § 1396a(a)(65); 42 U.S.C. § 1395x(n).

23 See 20 U.S.C. §§ 1400-1482.



https://archive.ada.gov/ghw_bush_ada_remarks.html

exempted because they do not render a person “primarily dependent” on public assistance for
survival. Indeed, such programs often promote independence and self-sufficiency for people
with disabilities by enabling them to work and avoid long-term dependence on public benefits.**

The 2022 rule also affirms that “[a] finding that an alien has a disability, as defined by
Section 504 of the Rehabilitation Act, will not alone be a sufficient basis to determine whether
the alien is likely at any time to become a public charge.”®® Together, these provisions ensure
that public charge determinations are made based on an individual’s level of public assistance,
and not because they have a disability.

II. The NPRM Directly Impacts Individuals and Family Members with Disabilities

A. The NPRM Would Prohibit People with Disabilities from Receiving Services and
Supports They Need to Be Self-Sufficient and Which They Often Cannot Obtain
Through Private Insurance

By repealing the 2022 rule and, concomitantly, any “limitations on the types of public
resources that are relevant for considering whether an alien is dependent,”?® the NPRM
represents a “sweeping redefinition of ‘public charge[.]’’?” The NPRM specifically calls on
officers to consider programs such as Medicaid, the Children’s Health Insurance Program
(CHIP), the Supplemental Nutritional Assistance Program (SNAP), and housing benefits.?8
Eligibility for many of these programs is expressly tied to an individual’s disability status. For
example, Medicaid covers numerous services that are specific to people with disabilities,
including home-based personal care and specialized therapies. As one court has noted, many of
these services may only be accessed through Medicaid and not private insurance.”’ Likewise,
eligibility for certain housing assistance programs, such as Section 811 supportive housing, is
specifically tied to disability.*°

24 See Cook Cnty., 962 F.3d at 227-28 (with Medicaid assistance, people with disabilities
“are able to work and thus can avoid becoming a public charge, which is DHS’s purported
goal.”) (emphasis in original).

25 8 C.F.R. § 212.22(a)(4).

2690 Fed. Reg. at 52169.

2T New York v. U.S. DHS, 969 F.3d at 80.

28 See 90 Fed. Reg. at 52183, 52189, 52208.
29 See Cook Cnty., 962 F.3d at 227.

30 See 42 U.S.C. § 8013.



B. The NPRM Broadly Covers All “Public Resources,” Regardless of Whether They
Are Means-Tested Programs

Although the NPRM at times references “means-tested” programs such as Medicaid and
SNAP,*! other language makes clear that DHS does not intend to limit public-charge
determinations to these programs. The NPRM expressly “proposes to remove all regulatory
limitations on the types of public resources that are relevant for considering whether an alien is
dependent*? and provides no limits or boundaries on which benefits are relevant to this
determination. Thus, “by implication,”** the NPRM includes educational services for children
with disabilities provided under IDEA** as well as accommodations and modifications for
students with disabilities provided under Section 504 and the ADA, if a public school expended
“public resources” to provide them.>’

C. The NPRM Would Impact Individuals Whose Family Members Have Disabilities,
Including Children Who Are U.S. Citizens

By rescinding the 2022 rule’s clarification that the receipt of benefits by a member of an
individual’s household “does not constitute receipt of public benefits by such individual,”*® the
NPRM appears to authorize DHS immigration officers to impute disability services received by
any member of an individual’s household, including children with disabilities who may be U.S.
citizens, as part of the individual’s “public charge” determination.?” This new standard, which

31 See, e.g., 90 Fed. Reg. at 52171.
32 90 Fed. Reg. at 52186 (emphasis added).
33 See Cook Cnty., 962 F.3d at 251 (Barrett, J., dissenting).

34 See 90 Fed. Reg. at 52181 n.72 (noting that the 2022 rule prevented DHS from
considering “school-based services or benefits provided to individuals who are at or below the
oldest age eligible for secondary education as determined under State or local law”).

35 See, e.g., A.J.T. v. Osseo Area Schs., 605 U.S. 335, 342 (2025) (alleging that school
violated ADA and Section 504 when it failed to accommodate student with physical disabilities
by providing evening instruction); Luna Perez v. Sturgis Pub. Schs., 598 U.S. 142, 145, 151
(2023) (noting that school accommodated deaf student by providing “aides to translate classroom
instruction into sign language” and holding that family may sue under ADA to challenge the
efficacy of the accommodation).

36 8 C.F.R. § 212.21(d) & ()(4); see also 90 Fed. Reg. at 52180 (noting proposed repeal
of “bright-line rule prohibiting consideration of the receipt of public benefits by an alien’s
dependents, such as a U.S. citizen child in a mixed-status household.”).

37 The NPRM itself acknowledges that U.S. citizens in mixed-status households are
expected to disenroll from public benefits programs if the NPRM take effect by factoring this
expectation into the NPRM’s cost-benefit analysis. 90 Fed. Reg. at 52193, 52208. Specifically,
the NPRM lists the number of households “with at Least One Alien” receiving Medicaid, SNAP,
and CHIP benefits, as well as “Public Benefits Recipients Who Are Members of Households
Including at Least One Alien,” thus indicating that DHS will impute benefits received by family
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far exceeds any past definition or understanding of “public charge,”*® will directly prohibit many

families with disabled children from accessing educational services for children with disabilities
under IDEA by forcing them to choose between educating their children or jeopardizing their
ability to remain in the United States. The cruelty of this choice cannot be overstated: just this
year, a unanimous Supreme Court found that parents of children with disabilities already “face
daunting challenges on a daily basis.”’

D. The NPRM Will Have a Chilling Effect on People with Disabilities Accessing
Necessary Support Services for Which They Are Eligible

There can be little doubt that the NPRM will deter individuals with disabilities and their
families, including U.S. citizen children with disabilities, from seeking important educational,
health care, and rehabilitative supports and services for which they are eligible. Although the
NPRM extensively cites the 1996 Personal Responsibility and Work Opportunity Reconciliation
Act (PRWORA),* which restricted the types of federal public benefits immigrants could
receive, PRWORA by its terms did not categorically exclude immigrants from receiving public
benefits. Asthe NPRM acknowledges, PRWORA allows individuals who have been lawful
permanent residents for five years to access Medicaid and other means-tested federal programs.*
Furthermore, immigrants may at any time receive emergency medical assistance, immunizations,
testing for communicable diseases, short-term shelter relief, and housing and community
development assistance.*> Finally, PRWORA does not apply to any “public resources” provided

1

members with disabilities to individuals undergoing a “public charge” determination. 90 Fed.
Reg. at 52211 (underline in original).

38 For example, in reviewing DHS’s 2019 proposed “public charge” rule, Judge (now
Justice) Barrett noted that the rule “does not include” consideration of numerous benefits,
including “school-lunch benefits; benefits under the Child Nutrition Act of 1966; public-health
assistance for immunization, as well as treatment for the symptoms of communicable disease;
certain foster-care and adoption payments; certain in-kind services such as soup kitchens and
crisis counseling; student assistance for higher education; benefits under the Head Start Act;
means-tested programs under the Elementary and Secondary Education Act of 1965; and certain
job-training benefits.” Cook Cnty., 962 F.3d at 251 (Barrett, J., dissenting). Under the current
NPRM, receipt of any of these benefits would now be considered as part of a “public charge”
determination.

3 A.J.T., 605 U.S. at 351.

40" See 90 Fed. Reg. at 52169, 52175-52177, 52180, 52182-52184, 52186, 52188, 52191-
52192, 52217.

4190 Fed. Reg. at 52176; see also Cook Cnty., 962 F.3d at 225 (citing 8 U.S.C. §§ 1611,
1613, 1621).

42 See Cook Cnty., supra.



solely by State or local governments, nor does it apply to educational services for children with
disabilities under IDEA.*

As numerous studies have found, the NPRM will have a chilling effect on people with
disabilities accessing needed services for themselves, their children, and other family members,
regardless of their immigration status.** Indeed, the NPRM itself estimates that nearly one
million individuals will disenroll from or forego benefits for which they qualify.* Independent
analyses, however, estimate that as many as four million individuals, including up to 1.8 million
children, many of whom have disabilities, will forego needed health benefits.*® By foregoing
essential supports, services, and accommodations, many people with disabilities will lose their
ability to work, live independently, and be self-sufficient, exactly the opposite of the NPRM’s
stated goal.

III. The NPRM Is Likely to Result in Discriminatory Public Charge Determinations

A. Under Section 504, DHS May Not Discriminate Based on Disability in Public
Charge Determinations, Including Determinations Based on the Receipt of
Services, Accommodations, and Modifications Necessitated by an Individual’s
Disability

The NPRM acknowledges that under Section 504, DHS is “precluded from treating an
alien’s disability alone as outcome determinative in a public charge inadmissibility
determination,” yet dedicates less than a page to explaining how it will fulfill this critical
obligation.*’ In addition, the NPRM invites discriminatory determinations by affirmatively
requiring immigration officers to consider an individual’s disability and by implying that a
“public charge” finding based on the individual’s receipt of services, benefits, accommodations,

4 See 8 U.S.C. § 1611(c) (defining “Federal public benefit”). The NPRM also argues
that, independent of the statute’s actual terms, PRWORA’s introductory “policy” statement
compels the repeal of the 2022 rule and, concomitantly, the removal of all limitations on which
“public resources” may be considered in a “public charge” determination under the INA. See 90
Fed. Reg. at 52169, 52175. However, such introductory findings and statements in a statute do
not, by themselves, carry the force of law or otherwise alter a statute’s substantive terms. See
Pennhurst State Sch. & Hosp. v. Halderman, 451 U.S. 1, 24 (1981) (holding that the “bill of
rights” provision in the Developmental Disabilities Assistance and Bill of Rights Act was
nonbinding and “hortatory”).

4 See, e.g., Samantha Artiga et al., KFF, Potential “Chilling Effects” of Public Charge
and Other Immigration Policies on Medicaid and CHIP Enrollment,
https://www .kff.org/medicaid/potential-chilling-effects-of-public-charge-and-other-immigration-
policies-on-medicaid-and-chip-enrollment/.

45 See 90 Fed. Reg. at 52214.
46 See KFF, supra note 44.
4790 Fed. Reg. at 52190.



https://www.kff.org/medicaid/potential-chilling-effects-of-public-charge-and-other-immigration-policies-on-medicaid-and-chip-enrollment/
https://www.kff.org/medicaid/potential-chilling-effects-of-public-charge-and-other-immigration-policies-on-medicaid-and-chip-enrollment/

or modifications necessitated by their disability would not violate Section 504.* As such, the
NPRM misstates and misreads decades of antidiscrimination law under Section 504 and the
ADA.

First, it is well established that Section 504 prohibits both intentional and unintentional
discrimination, including, for example, “architectural barriers” that “were clearly not erected
with the aim or intent of excluding” people with disabilities.* Accordingly, “courts have
interpreted § 504 as demanding certain ‘reasonable’ modifications to existing practices in order
to ‘accommodate’ persons with disabilities.”*® Section 504 therefore precludes a narrow and
cramped interpretation that considers only the subjective intent to discriminate based on an
individual’s physical or mental condition. Section 504’s non-discrimination mandate also
requires affirmative measures, such as reasonable accommodations and modifications that would
allow the person to overcome limitations and challenges arising from their disability.’! Thus,
deeming an individual with a disability a “public charge” based on their receipt of public
services, supports or accommodations, when the individual’s disabilities necessitate these
supports and accommodations to allow them to participate fully in daily life, is tantamount to
discrimination because of disability. Put another way, individuals with disabilities who require
in-kind supports, services, and accommodations to have substantially the same opportunity as
nondisabled individuals to live, work and participate productively in society may not be denied
admission as a “public charge” solely by virtue of this reasonable and necessary assistance.

This is the essence of the duty to provide reasonable accommodations and modifications
for disability, namely, that “preferences will sometimes prove necessary to achieve the Act’s
basic equal opportunity goal.”>? “The simple fact that an accommodation would provide a
‘preference’—in the sense that it would permit the [individual] with a disability to violate a rule
that others must obey—cannot, in and of itself, automatically show that the accommodation is
not ‘reasonable.””>* As applied here, the NPRM’s broad-based rule potentially excluding anyone
for receiving public benefits must, under Section 504, be modified to reasonably accommodate
individuals with disabilities who require such assistance to live and work on substantially the
same terms as nondisabled individuals and households who would not similarly be deemed a
“public charge.”

I
4 Alexander v. Choate, 469 U.S. 287, 297 (1985).
% Fry v. Napoleon Cmty. Schs., 580 U.S. 154, 160 (2017).

1 See Franco-Gonzalez v. Holder, No. CV 10-02211 DMG (DTBx), 2013 WL 3674492,
at *4 (C.D. Cal. Apr. 23, 2013) (Government discriminated “solely by reason of their disability”
under Section 504 by denying immigrants with disabilities accommodations that would allow
them ““full participation in their removal and detention proceedings”).

2. U.S. Airways v. Barnett, 535 U.S. 391, 397 (2002) (ADA); see also Muir v. U.S. Dep’t
of Homeland Sec., 145 F.4th 1359, 1372 (D.C. Cir. 2025) (applying Barnett to 504 claim).

53 Barnett, 535 U.S. at 398 (emphasis in original) (brackets added).
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Second, intentional discrimination may arise through classifications or other
determinations that, while not strictly based on or motivated by an individual’s disability,
necessarily entail consideration of an individual’s disability or diagnosis.>* This may include
classifications based on necessary services and supports people with disabilities receive. Thus,
statutes and rules that classify individuals not by their disabilities per se, but instead by their
need for “professional supervision,” “care,” or “staff,” have nevertheless been held to
discriminate intentionally based on disability.>> Likewise, laws that ban specific types of
treatment have been found to be intentionally discriminatory even when they do not specifically
reference an individual’s disability.’® Accordingly, making “public charge” determinations
based on the receipt of a broad range of services, supports, and accommodations that are, or may
be, necessitated by and intertwined with an individual’s disability would violate Section 504, just
as would a determination based directly on a person’s disability. In both cases, the individual’s
disability is “outcome determinative.”>’

B. The Lack of Any Substitute Rule and the Removal of References to Section 504 Is
Likely to Lead to Inconsistent and Discriminatory Determinations and Litigation

The potential for public charge determinations made because of an individual’s disability,
or the disability of the individual’s child, spouse, or other family member, is heightened by the
lack of any substitute rule or guidance, as well as any reference to Section 504 at all. Although
the NPRM concludes that referencing Section 504 is “unnecessary” because doing so would
“merely restate[]” the statute’s anti-discrimination mandate,® this omission will, as a practical
matter, undermine DHS’s stated goal of “support[ing] accuracy, consistency, and reliability” in
individual public charge determinations.>® Relatedly, the NPRM’s removal of any guidelines or
limitations whatsoever will almost certainly lead to inconsistent and arbitrary determinations as
to which benefits, among the broad universe of Federal, State, and local public resources used to

% See Sch. Bd. of Nassau Cnty. v. Arline, 480 U.S. 273, 281-82 (1987) (school district’s
claim that it dismissed teacher not because of her tuberculosis “but because of the threat that her
relapses of tuberculosis posed to the health of others” was nevertheless disability-based
discrimination under Section 504 because “[w]e do not agree ... that ... the contagious effects of
a disease can be meaningfully distinguished from the disease’s physical effects”).

55 See, e.g., Bangerter v. Orem City Corp., 46 F.3d 1491, 1502 (10th Cir. 1995); Nev.
Fair Hous. Ctr. v. Clark Cnty., 565 F. Supp. 2d 1178, 1183 (D. Nev. 2008); Sharpvisions, Inc. v.
Borough of Plum, 475 F. Supp. 2d 514, 524-25 (W.D. Pa. 2007); Horizon House Dev. Servs. v.
Twp. of Upper Southampton, 804 F. Supp. 683, 693-94 (E.D. Pa. 1992).

36 See MX Grp. v. City of Covington, 293 F.3d 326, 345 (6th Cir. 2002) (under ADA,
ordinance banning methadone clinic was discriminatory on its face); Hansen Found. v. City of
Atlantic City, 504 F. Supp. 3d 327, 337 (D.N.J. 2020).

37 See 90 Fed. Reg. at 52190.
3 Id.
9 90 Fed. Reg. at 52193.
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support and accommodate persons with disabilities, would justify a “public charge”
determination. This, in turn, will expose DHS to extensive, repeated litigation over whether a
determination was made because of the individual’s disability, in violation of Section 504.

By removing any reference to DHS’s obligation not to discriminate against people with
disabilities, immigration officers may be inclined to assume that any identified disability would
render an individual likely to require public resources for support in the future. Indeed, the 1999
Field Guidance was enacted to address “public confusion about the relationship between the
receipt of federal, state, local public benefits and the meaning of ‘public charge’ under the
immigration laws,”®® which immigration officers themselves are likely to share. Even worse, the
NPRM’s deliberate recission of standards, guidance, or limitations governing public charge
determinations will likely encourage immigration officers, who typically lack knowledge and
expertise on the needs and capabilities of people with disabilities, to err on the side of
categorically excluding individuals with significant or visible disabilities from the United States.

C. The NPRM’s Consideration of the INA and PRWORA Must Be Balanced with
Congress’s Stated National Policy of Ending Discrimination Against People with
Disabilities under Section 504 and the ADA

Finally, it is worth noting that the NPRM extensively cites to legal authorities that pre-
date Section 504 and the ADA to support of its broad reading of “public charge.”®! Even
assuming this authority compels the NPRM’s broad reading of the INA’s “public charge”
provision, DHS does not and cannot claim that Congress intended to exempt public charge
determinations from its “clear and comprehensive national mandate for the elimination of
discrimination against individuals with disabilities” under the ADA and, by extension, Section
504.9% Likewise, nothing in PRWORA or the 1996 amendments to the INA even remotely
suggests that Congress intended to sanction discrimination against, or outright exclude,
immigrants and their family members with disabilities, notwithstanding Section 504 and the
ADA.

III. The NPRM Violates the Administrative Procedures Act
A. As Courts Have Previously Held, the NPRM is Contrary to the INA
In 2019, DHS issued a proposed rule that would have repealed the 1999 Field Guidance

and significantly expanded the types of benefits that could support a “public charge”
determination.®® Several courts found that the 2019 rule violated the Administrative Procedures

60" 64 Fed. Reg. at 28689.
61" See, e.g., 90 Fed. Reg. at 52174,

62 42 U.S.C. § 12101(b)(3); see also 42 U.S.C. § 12134(b) (requiring consistency
between ADA and Section 504 regulations); Olmstead v. L.C., 527 U.S. 581, 591-92, 599-600
(1999) (interpreting ADA’s antidiscrimination mandate in tandem with Section 504).

63 Inadmissibility on Public Charge Grounds, 84 Fed. Reg. 41292 (Aug. 14, 2019).
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Act (APA)® because the rule “adopted a radically different understanding of the term ‘public
charge’” that was contrary to the INA.%

The current NPRM is, by its own admission, even broader in scope than the 2019 rule,
which “too narrowly defin[ed]” the scope of benefits subject to a “public charge”
determination.®® As stated above, the NPRM would completely remove any “limitations on the
types of public resources that are relevant for considering whether an alien is dependent[.]”%’
The NPRM’s position that the INA confers boundless and essentially unreviewable discretion
upon DHS to determine which public resources may be considered in a “public charge”
determination is identical to the position DHS took in defending the 2019 rule. At that time,
courts repeatedly held that DHS’s position was contrary to the INA, including even judges who
would have upheld the 2019 rule.®® Indeed, no court has ever upheld this broad, absolutist
reading of the INA.’

64 See 5U.S.C. §§ 551-559, 701-706.

85 Cook Cnty., 962 F.3d at 229; see also New York v. US DHS, 969 F.3d at 74-80; City &
Cnty. of S.F., 981 F.3d at 756-58.

%6 90 Fed. Reg. at 52180.
790 Fed. Reg. at 52169.

% Cook Cnty., 962 F.3d at 228-29 (“There is nothing in the text of the statute, as DHS
sees it, that would prevent the agency from imposing a zero-tolerance rule under which the
receipt of even a single benefit on one occasion would result in denial of entry or adjustment of
status. We see no warrant in the [INA] for this sweeping view.”), 252 (Barrett, J., dissenting)
(““At oral argument, DHS declined to identify any limit to its discretion, implying that it could
define public charge to include someone who took any amount of benefits, no matter how small
... That may well overread” the INA); New York v. US DHS, 969 F.3d at 78 (rejecting DHS’s
position “defining public charge to mean the receipt, even for a limited period, of any of a wide
range of public benefits—particularly ... ones that are designed to supplement an individual’s or
family’s efforts to support themselves, rather than to deal with their likely permanent inability to
do so0” as inconsistent with INA) (emphasis in original).

9 In CASA de Maryland v. Trump, 971 F.3d 220 (4th Cir. 2020), reh’g granted en banc,
981 F.3d 311, 313 (4th Cir. 2020), appeal dismissed, No. 19-2222, ECF No. 211 (4th Cir. Mar.
11, 2021), a divided panel upheld the 2019 rule by deferring to DHS’s regulatory interpretation
of the INA under Chevron U.S.A v. Natural Resources Defense Council, 467 U.S. 837 (1984).
See CASA de Maryland, 971 F.3d at 244, 250 (citing Chevron, 467 U.S. at 843). The Supreme
Court has since overruled Chevron and held that the APA vests courts, and not federal agencies,
with exclusive authority to interpret statutes. Loper Bright Enters. v. Raimondo, 603 U.S. 369,
393,413 (2024). Thus, unlike in CASA de Maryland, courts may no longer defer to DHS’s
interpretation of the INA’s “public charge” rule on grounds that it is a “permissible” reading of
the statute.
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B. The NPRM is Arbitrary and Capricious

1. The NPRM Fails Adequately to Explain the Basis for DHS’s Abrupt
Change in Policy

Courts also rejected the 2019 rule as arbitrary and capricious under the APA" because it
failed adequately to explain the basis for DHS’s “striking departure from the previous
administrative guidance—one with a potentially devastating impact on those to whom it
applies.””! The current NPRM similarly does not provide an adequate or sufficient explanation
for why DHS would depart from a standard that has been in effect and relied upon by people
with disabilities for over 25 years. The NPRM’s reasoning begins and ends with its legal
position—previously rejected by many courts and never adopted by any—that the INA confers
unlimited discretion on DHS to decide which “public resources” it may consider in a “public
charge” determination. As such, the NPRM “simply ignore[s] ‘an important aspect of the
problem,””’? including the significant harms and potential discrimination faced by people with
disabilities if the NPRM is enacted. Courts are therefore likely to strike down the rule as
arbitrary and capricious under the APA.

2. The NPRM Fails to Account for the Significant Reliance on the Previous
Rule by People with Disabilities

The NPRM also fails adequately to consider that the 2022 rule and the 1999 Field
Guidance “engendered serious reliance interests that must be taken into account.””® For at least
the past 25 years, people with disabilities have relied on these substantially similar rules in
applying for and depending on in-kind services and supports for themselves and their family
members, without having to worry about whether doing so would jeopardize their immigration
status. As several courts previously found, DHS failed to account for these reliance interests
when it promulgated the 2019 rule, which, as in the current NPRM, DHS cursorily attempted to
justify by stating that it would ensure immigrants’ “self-sufficiency.””*

70 See 5U.S.C. § 706(2)(A).

" Cook Cnty., 962 F.3d at 216; see also City & Cnty. of S.F., 981 F.3d at 759 (“A bald
declaration of an agency’s policy preferences does not discharge its duty to engage in ‘reasoned
decisionmaking’ and ‘explain the evidence which is available.””) (quoting Motor Vehicle Mfrs.
Ass’'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 52 (1983)); accord Ohio v. Env’tal Prot.
Agency, 603 U.S. 279, 292 (2024) (“An agency action qualifies as ‘arbitrary’ or ‘capricious’ if it
is not ‘reasonable and reasonably explained.’”’) (quoting FCC v. Prometheus Radio Project, 592
U.S. 414, 423 (2021)).

2 Ohio v. EPA, 603 U.S. at 293 (quoting State Farm, 463 U.S. at 43).

3 See Dep’'t of Homeland Sec. v. Regents of the Univ. of Cal., 591 U.S. 1, 30 (2020)
(quoting Encino Motorcars, LLC v. Navarro, 579 U.S. 211, 212, 222 (2016) (citations and
internal quotations omitted)).

" Compare 90 Fed. Reg. at 52173 (rule would implement “general policy of the United
States that aliens should be self-sufficient and not reliant on public resources”) with City & Cnty.
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These reliance interests have, if anything, become even more entrenched over the past six
years. Yet now, as then, DHS “does not substantiate, and the record does not support, this
empirical prediction” that the rule will promote self-sufficiency.” The current NPRM dedicates
a lone paragraph to addressing past reliance on the previous rule, which it summarily dismisses
by repeating its claim that DHS’s current legal interpretation of the INA is correct and by
promising to issue guidance at an unnamed future date.”® Such minimal analysis cannot justify
the recission of a rule that has governed the immigration status of people with disabilities for
over a quarter of a century and does not satisfy DHS’s rulemaking obligations under the APA.

C. DHS'’s Proposed “Policy and Interpretive Tools” Will Be Final Agency Action
Requiring Notice and Comment

As noted above, in the absence of any new rule, the NPRM states that “DHS intends,
after the removal of these regulations, to formulate appropriate policy and interpretive tools that
will guide public charge inadmissibility determinations while empowering officers to consider:
(1) the mandatory statutory factors in section 212(a)(4)(B) of the INA, 8 U.S.C. 1182(a)(4)(B);
(2) all individualized case-specific factors and circumstances relevant to an alien’s case; and (3)
any empirical data relevant to an alien’s self-sufficiency.””” These “policy and interpretive
tools” will constitute a new rule replacing the 2022 rule in all but name. For purposes of the
APA, this document will therefore effectuate a “substantive change” to both the 2022 rule and
the 1999 Field Guidance. As such, it must undergo notice and comment and will constitute
reviewable “agency action” under the APA.”® To state otherwise would be an improper end-run
around the APA.

of S.F., 981 F.3d at 761 (2019 rule will “ensur[e] that [admitted immigrants] be self-sufficient
and not reliant on public resources.”) (brackets in original).

> City & Cnty. of S.F., supra.
76 90 Fed. Reg. at 52193.
7790 Fed. Reg. at 52169; see also id. at 52170, 52183, 52186, 52187, 52188, 52193,

8 See Refugee & Immigr. Ctr. for Educ. & Legal Servs. v. Noem, 793 F. Supp. 3d 19, 73-
74 (D.D.C. 2025).
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Thank you for your consideration of these comments. If you have any questions about
these comments, please contact Max Lapertosa, Senior Litigation Attorney at the Center for
Public Representation, at mlapertosa@cpr-ma.org.

Sincerely,

Center for Public Representation
Autistic Self-Advocacy Network
Judge David L. Bazelon Center for Mental Health Law
Disability Rights Education and Defense Fund
Justice in Aging
National Disability Rights Network
Alabama Disabilities Advocacy Program
Disability Rights California
Disability Rights Connecticut
Disability Rights DC at University Legal Services
Disability Rights Florida
Georgia Advocacy Office
Hawaii Disability Rights Center
Indiana Disability Rights
Disability Rights Center of Kansas
Kentucky Protection and Advocacy
Disability Rights Maine
Disability Rights Maryland
Disability Law Center of Massachusetts
Disability Rights Michigan
Disability Rights Montana
Disability Rights Center — New Hampshire
Disability Rights New Jersey
Disability Rights New Mexico
Disability Rights New York
Disability Rights North Carolina
North Dakota Protection & Advocacy Project
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Disability Rights Ohio
Oklahoma Disability Law Center
Disability Rights Oregon
Disability Rights Pennsylvania
Disability Rights South Carolina
Disability Law Center of Utah

Survival Coalition of Wisconsin Disability Organizations
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