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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

THE GEORGIA ADVOCACY OFFICE,
etal.,

Plaintiffs,
v CASE NO. 1:17-cv-03999-MLB

STATE OF GEORGIA, et al.,

Defendants.

PLAINTIFFES’ MEMORANDUM OF LAW IN OPPOSITION TO
DEFENDANTS’ MOTION TO DISMISS *

! This Opposition references the Complaint (Dock#) #s “Compl. § __,” and
Defendants’ Memorandum of Law in Support of themthdn to Dismiss (Docket
# 46) as “D. Memo at __.” As in Defendants’ Mematam, this Opposition
refers to the Defendants, collectively, as the t&Sta
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The State mischaracterizes the issue before thistCadhis litigation
concerns discrimination against thousands of pudaimol students with
disabilities resulting from their segregation inetwork of separate and unequal
institutions and classrooms known as the Georgisvbl& for Educational and
Therapeutic Support (“GNETS”) program. Compl. The Complaint states
claims under Title Il of the Americans with Disatids Act (“ADA”), Section 504
of the Rehabilitation Act of 1973 (“Section 504and the Equal Protection Clause

of the United States Constitution:

. The State’s first argument for dismissal fails hessathe Complaint’'s
allegations regarding the discrimination that resstitbm the State’s actions
— including its creation, funding, administrati@md oversight of GNETS —
are sufficient to state an ADA claim.

. The State’s second argument fails because the @amtiplallegations that
students in GNETS are unnecessarily segregated &oddo not receive
the same educational opportunities as, their neakiieéd peers state a claim
under both the ADA and Section 504.

. The State’s third argument fails because, underdald Circuit precedent,
the Complaint states ADA and Section 504 discritmamaclaims separate
and apart from any claim Plaintiffs might have unidte Individuals with
Disabilities Education Act (“IDEA”).

. The State’s last argument fails because segregsitiilgignts with behavioral
disabilities from schools and placing them in aeralate system that
provides an education well below the standard piexvito non-disabled
students — a discriminatory policy both irrationalits face and unjustified
by any substantial state interest — violates theaEBrotection Clause.

Accordingly, Defendants’ Motion must be denied.
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The State created GNETS in 1970 as a statewideadgeltication program
for students ages three to twenty-one with behalizgeds due to their disabilities.
Compl. 11 2, 77. The State funds and, throughgencies, administers GNETS.
See id 11 37-55. Under rules established by the Stastydent is placed in
GNETS if, after being referred by his or her losahool system, GNETS
determines the student meets the criteria for piece. 1d. Y 4, 86-88.

GNETS is a segregated program housed in entirglgrage buildings —
known as GNETS “centers” — or in satellite classnean separate wings of zoned
schools’ 1d. 1 5, 89-97. As there are no students withaallities in either of
these locations, GNETS students are isolated agatized by their GNETS
placement.Id. § 89-90. Further, GNETS students receive a loadity education.
GNETS teachers often lack certification in the sabmatter they are teaching,
academic instruction is poor, and GNETS studentsaddnave access to courses
and extracurricular activities available to theanadisabled peersid. 11 6,

99-105. Because of the lack of core courses and gmademic instruction,
GNETS students have lower test scores than non-G&\dEIdents and other
students with disabilities, drop out of schoolveice the rate of students attending

zoned schools, and rarely graduate with a highadhploma. Id. Y 6, 106-108.

2 A zoned school is a local or neighborhood schisat & student would normally
attend based on where the student lives .y 5.
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Although GNETS is advertised as “therapeutic,sianything but. GNETS
students do not receive the services they neadpoowve their behavior. Rather,
their behavior often worsens in GNETS due to theitpue atmosphere and
methods of discipline, including seclusion and ptaisrestraints.ld. 11 8,
109-111, 128, 147. Tragically, the students plang@dNETS do not need to be
there. If provided necessary services, they coendain in their zoned schools and
receive a far better education than they receieNETS. Id. 119, 112-118.

By maintaining and funding GNETS separately frocaloschool districts,
the State has created a system whereby a GNETi®alafethe most convenient,
and often the only, option for students with ditgprelated behavioral needdd.

1 11. As aresult of the State’s consolidatiothef majority of its funding for
these services in GNETS, local school districtsehétle incentive and few
resources to provide the services necessary taeglahildren with
disability-related behavioral needs in their zoseHools. Id. T 11. Plaintiffs seek
declaratory and injunctive relief to remedy thiggomg discrimination and prevent
future discrimination against students at risk@NETS placementSee idJ 12.

ARGUMENT AND CITATION TO AUTHORITY

In ruling on a motion to dismiss under Fed. R. ®v12(b)(6), the Court

“accepts the factual allegations in the complagtrae and construes them in the
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light most favorable to the plaintiff.'Speaker v. United States HHS C[823

F.3d 1371, 1379 (11th Cir. 2010). At this stage, Complaint need only “contain
sufficient factual matter, accepted as true, ttestiaclaim to relief that is
plausible.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (internal quotes omjtted

l. The State Is Liable For GNETS Discrimination.

A. The Complaint Need Only Allege That The State’s Aebns Result
In Discrimination To State A Claim Under Title Il O f The ADA.

The State argues that Plaintiffs must plead tHadministers” GNETS in
order to state a claim under Title Il of the ADA. Memo at 7. The only
authority the State cites for this proposition i8€TllI’s implementing regulation,
28 C.F.R. § 35.130. Although 28 C.F.R. § 35.138(d}es that a “public entity
shall administer services, programs, and activitidgbe most integrated setting
appropriate to the needs of qualified individualthwdisabilities,” this is not the
only provision within 8 35.130 that gives rise twld |l violations. For example:
. Section 35.130(a) states that “[n]o qualified indual with a disability

shall, on the basis of disability, be excluded froanticipation in or be

denied the benefits of the services, programsciries of a public entity,
or be subjected to discrimination by any publiatgfit

. Section 35.130(b)(1)(iii) states that a public gntnay not, either directly or
indirectly, “[p]rovide a qualified individual witla disability with an aid,
benefit, or service that is not as effective iroedfng equal opportunity to

obtain the same result, to gain the same benefit, each the same level of
achievement as that provided to others”; and
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. Section 35.130(b)(3) states that a public entity mat, either directly or
indirectly, “utilize criteria or methods of admitvgtion . . . [tlhat have the
effect of subjecting qualified individuals with disilities to discrimination
on the basis of disability.”

In interpreting 8 35.130, the Department of Jus{i@¥OJ”) has advised that
a public entity can violate Title Il by the “dir¢fcor indirecf] operat[ion] [of]
facilities and/or programs that segregate indivisluath disabilities . . . .” Exhibit
A, U.S. DEP T OF JUST., STATEMENT OF THEDEPARTMENT OFJUSTICE ON
ENFORCEMENT OF THHNTEGRATION MANDATE OF TITLE Il OF THEAMERICANS
WITH DISABILITIES ACT AND OLMSTEAD VL.C.p. 3, (“DOJ Statement”) (emphasis
added). Accordingly, courts hold that to statetke Tl segregation claim, a
plaintiff need only allege that the defendant “pd&s, administers and/or funds
the existing service system” and/or that the ded@ntutilized criteria or methods
of administration” that lead to unnecessary sedregaf protected individuals.
See Day v. Dist. of Columhi@94 F. Supp. 2d 1, 22-23 (D.D.C. 2012). This
remains true even where the defendant does nalctyperate the facilities at
issue. SeeDisability Advocates, Inc. v. Patersds98 F. Supp. 2d 289, 317-18
(E.D.N.Y 2009) (state was proper Title || defendashiere the “statutory and
regulatory framework” resulted in individuals witiental ilinesses living and

receiving services in private segregated settings).
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B. The State’s Actions Lead To Discrimination.

Although the State argues that “the Complaint dug<cite a single
controlling act of the StateseeD. Memo at 11, the Complaint is replete with
detailed allegations regarding the State’s creafiomding, administration, and
oversight of GNETS. Paragraph 158 of the Complaint alone lists fiifeent
ways by which the State’s actions lead to unnecgssaregation of students with
behavior-related disabilities in violation of Title Even if the Court were to both
hold that “administration” is a necessary prereitgli® liability and accept the
dictionary definitions of “administration” the Seéaproffers seeD. Memo at 7-8,
these allegations would show that the State igotmesible for the running of” or
the “practical management and direction” of GNETR&deed, the State itself
essentially admits that it manages GNETS whersigis it “is operating a

remedial plan for transitioning qualified studefrsm GNETS.” D. Memo at 13.

®See, e.g.Compl. 1 37 (Georgia created, funds, and thraggmcies administers
GNETS); 1 42 (detailing State School Superinteridentersight of GNETS); | 77
(Georgia legislation created GNETS); 1 78 (GNET®iadstered by the State
through regional organizations); 79 (State retgeneral responsibility for
operation of GNETS); 1 80 (State employees pros@&t®ices to GNETS students);
1 83 (GNETS funding provided by earmarked statefaddral funds); { 85 (State
establishes criteria for placing children in GNET$P5 (Georgia Department of
Education closed numerous GNETS locations baseshfaty concerns after DOJ
investigation); 11 89-96 (detailing how State sggtes GNETS students).

* Although the State characterizes this as an adbnisy Plaintiffs, it does not cite
any allegation in the Complaint that makes thigsesteent, and none does.



Case 1:17-cv-03999-MLB Document 48 Filed 02/07/18 Page 8 of 29

Bacon v. City of Richmond, V&75 F.3d 633 (4th Cir. 2007), D. Memo at
10-11, is inapposite. IBacon the Fourth Circuit ruled that the City of Richnaon
had no obligation to fund remedies under a condecrtee in a Title Il action
because no proof was presented that the “City mashy way discriminated
against plaintiffs.1d. at 639-40 (explaining that Title 1l “cannot be deta impose
strict liability on public entities that neitherused plaintiffs to be excluded nor
discriminated against them”). Here, the Complail@ges numerous examples of
how the State’s actions lead to discriminatory sggtion, all of which must be
taken as true at the motion-to-dismiss stagee supran. 3 (listing examples).

The GNETS regulations explicitly give the Stateptigh the State Board of
Education, the power tmter alia, (1) “receive and disburse funds” appropriated
to support GNETS; (2) “develop rules and proceduvegsilating the operation of
the GNETS grant”; and (3) “[m]onitor GNETS to enswompliance with Federal
and state policies, procedures, rules, and theeatglof appropriate instructional
and therapeutic services.” Ga. Comp. R. & Regs:4t@0.15(5)(a). Even under
the State’s dictionary definitions, the GNETS reguins demonstrate State
administration because they show the State is nssiple for “manage[ing] and ...
running” GNETS. SeeD. Memo. at 7 (dictionary definition of “adminiation”).

Nevertheless, the State selectively cites soumtash, it claims, give it only
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a “very narrow role” in educating students withatigities. SeeD. Memo at 8. To
the extent these sources conflict with the Compkailegations regarding the
State’s actual involvement in GNETS, the Complaiatlegations control. A
closer examination of these sources, however, dstraias the power the State
has to administer and regulate education prograk@<aNETS. See, e.g.Ga.
Const. Art. 8,81, 11 (“[tlhe provision of aneaglate public education for the
citizens shall be a primary obligation of the Swafté&eorgia”); Art. 8, 8 5, § Vli(a)
(“[a]ny special schools shall be operated in comity with regulations of the
State Board of Education pursuant to provisionswf).

Other regulations further demonstrate the State’drol over education of
students with disabilities. The authority to detere whether a local educational
authority (“LEA”) cannot serve a student with aahdity lies with the State Board
of Education. Ga. Comp. R. & Red$0-4-7-.20(1)(b). Additionally, the State
Board of Education has the duty to adopt “clasaiian criteria for each area of
special education to be served on a state-widesbasd “the criteria used to
determine eligibility of students for state fundgmkcial education programs,” Ga.
Code Ann. § 20-2-152(a), and the Georgia DepartmmeBtucation and
Department of Behavioral Health and Developmeniaabilities have the

responsibility to coordinate services for childetperiencing “severe emotional
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disturbance.” Ga. Code Ann. § 49-5-220.

Finally, Gwinnett Cty. Sch. Dist. v. Cox10 S.E.2d 773 (Ga. 2011), which
the State cites to support its claim that LEAs cidrGNETS, actually undermines
that claim. Gwinnettdistinguishes general education, which the coud teebe
under local control for the purposes of establiglgeneral education charter
schools, from “special schools” for children witisabilities, which are under State
authority. Id. at 777-79cf. Todd D. v. Andrew®933 F.2d 1576, 1583 (11th Cir.
1991) (finding, in special education context, Génkgas responsible for providing
eligible students with appropriate education whé&#\lwas “unable or unwilling”
to do so). Given the Complaint’s allegations amelplain language of the State’s
regulations, Count | states a claim under Titlefithe ADA.

. The Complaint Alleges An ActionableOlmstead Claim.

The State next argues that Plaintiffs do not haelkaian for actionable
discrimination under the ADA and Section 504 beeahe Complaint fails to
allege “that anyone who actually evaluated theesttglin the GNETS programs
determined that they are more appropriately senvéleir zoned schools.”

D. Memo at 11. Consequently, the State reasornsuse IEP teams have
determined that GNETS students should not be iin zo@ed schools, and because

the State claims it has a “good-faith working pléor’ transitioning students from
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GNETS to their zoned schools, no discriminatias occurredld. at 13.

This argument fundamentally misunderstands Whatsteadand the ADA
require, particularly at the motion-to-dismiss stadrirst, Plaintiffs need not allege
(or even prove) that State treatment professidmale determined that students are
eligible to be served in more integrated settisgsh as their zoned schoolSee
Day, 894 F. Supp. 2d at 23 (rejecting this interpretabf Olmstead and
explaining “lower courts have universally rejectad absolutist interpretation [of
Olmsteadi proposed by defendants’§ee alsdisability Advocates, Inc. v.
Paterson 653 F. Supp. 2d 184, 258-59 (E.D.N.Y. 200@)ated on other
grounds 675 F.3d 149 (2d Cir. 2012), (holding that requiestrwould “condemn
the placements of [individuals with disabilitiesadult homes] to the virtually
unreviewable discretion” of the Stat€yederick L. v. Dep't of Pub. Welfarg57
F. Supp. 2d 509, 539-40 (E.D. Pa. 2001) (rejeanmggment thaDImstead
“require[s] a formal recommendation for communitgge ment”).

In fact, Plaintiffs need not plead traty treating professional determined
that GNETS students can be educated in more inezhsettings. Such evidence
may ultimately come from “community-based organaag that provide services
to people with disabilities outside of institutids@ttings, or from any other

relevant source.’SeeExhibit A, DOJ Statement at 4ee also Joseph S. v. Hogan

10
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561 F. Supp. 2d 280, 291 (E.D.N.Y. 2008) (notiraf thot only is a state
professional opinion not required, but that “ibist clear whetheDlmsteadeven
requires a specific determination &gy medical professional that an individual
with mental illness may receive services in a tessrictive setting, or whether that
just happened to be what occurre®imstead) (emphasis in original).

The State’s argument that Plaintiffs have failedneet pleading standards
are therefore premised on its misunderstandingtabbatOlmsteadequires. See
D. Memo at 15. In actuality, to state a claim untiéle 1l and Section 504,
Plaintiffs need only allege that students in GNEAF& unnecessarily segregated
and could successfully attend their zoned schdotsgawith their peers if given
needed supports and servic&ee Hogans561 F. Supp. 2d at 292 (“allegations
that individuals with mental illness are unnecegsaegregated in highly
restrictive [settings], even though their needdatte met in a more integrated
setting, are adequate to state violations of thé&Aldd Section 504 under
Olmsteadand meeTwombly’splausibility standard”). To otherwise “limit[ he
evidence on whicllmsteadplaintiffs may rely would enable public entities t
circumvent theilOImsteadrequirements by failing to require professionalsnake
recommendations regarding the ability of indivicdut be served in more

integrated settings.” DOJ Statement at 4 (expl@invhy a “reasonable, objective

11
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assessment by a public entity’s treating profesdi@one, but only one, such
avenue” for showing that an integrated settingpjgrapriate). Here, the Complaint
alleges that GNETS students are unnecessarily gatgiekand could successfully
attend schools with peers if given supports andices.Seege.g, Compl. 1 117,
131, 141, 148, 151. The ADA and Section 504 clanesproperly pled.

The State likewise cannot evade responsibilitystadents at serious risk of
being placed in GNETS by claiming that Plaintifesve not sufficiently pled an
Olmsteadviolation with respect to thentseeD. Memo at 15. As the DOJ and
numerous courts have recogniz@iimsteadextends to persons “at serious risk of
... segregation” for the simple reason that “[ijndwals need not wait until the
harm of ... segregation occurs or is imminent.” Cfddtement at S5ee also
Pashby v. Delia709 F.3d 307, 322 (4th Cir. 2013) (“the ADA ahd ©Imstead
decision extend to persons at serious risk ofturtgtnalization or segregation and
are not limited to individuals currently in institonal or other segregated

settings”) (quoting DOJ Statement);R. v. Dreyfus697 F.3d 706, 720 (9th Cir.

> Further, the DOJ’s July 15, 2015 Letter of Findimgflects the opinion of experts
that students in GNETS could be served in a mdegrated settingseeletter

from Principal Deputy Assistant Attorney Generahita Gupta to Governor
Nathan Deal and Attorney General Sam Olens at-82l{Mated July 15, 2015)
(cited in Compl. at 11 13, 119-120, and attachel@xdmsbit B hereto). The letter
concludes that “[b]Jased on our investigation, idatg the findings of our experts,
nearly all students in the GNETS Program couldivecservices in more
integrated settings, but do not have the oppostunitio so.” Id. at 8.

12
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2012) (recognizing violation where plaintiffs edtabed that “reduced access to
personal care services will place them at serimksof institutionalization”);
Fisher v. Okla. Health Care Auti335 F.3d 1175, 1181 (10th Cir. 2003) (Title I
of the ADA “would be meaningless if plaintiffs werequired to segregate
themselves by entering an institution before thayld challenge an allegedly
discriminatory law or policy that threatens to ®tbem into segregated
isolation.”); Hunter ex rel. Lynah v. Coplo. 1:08-CV-2930-TWT, 2011 WL
4500009, at *5 (N.D. Ga. Sept. 27, 2011) (followkigherand granting motion to
amend complaint to add plaintiffs at risk of instibnalization). Plaintiffs’
allegations that students are at risk of beingesgaged in the GNETS program due
to the State’s actions, which must be taken asdrugnis Motion to Dismiss, are
therefore exactly what is required to plead a clonviolation of the ADA’s
integration mandateSee Hunter2011 WL 4500009, at *5 (explaining that a
plaintiff can show ai®Imsteadviolation if public entity’s failure to provide
community services would lead to individual's ihstionalization).

Additionally, the State wrongly argues that becd&deteams have
purportedly “affirmatively decided that communitlapement is inappropriate,”
there can be n@Imsteadviolation. SeeD. Memo at 14, 17. But, as the Complaint

alleges, the State has chosen to deliver senacssitients with disability-related

13
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behavioral needs through a segregated GNETS prognaentivized school
districts to dump such students in GNETS prograegandless of whether students
could be educated in their zoned schools, and atiesed GNETS to be the only
available option for these studenSeeCompl. 1 10-11, 88. The State cannot
evade liability under the ADA simply because IEBms channel students into a
segregated system the State creafeek Long v. BenspNo. 4:.08—cv—26
(RH/WCS), 2008 WL 4571904, at *2 (N.D. Fla. Oct, 2008) (noting that the
State “cannot deny the right [to an integratedrsgitsimply by refusing to
acknowledge that the individual could receive appede care in the community.
Otherwise the right would, or at least could, beeamholly illusory.”); see also
Lane v. Kitzhaber283 F.R.D. 587, 602 (D. Or. 2012) (holding prefesal’s
judgments “must actually be reasonable and basguiajassional assessments,
rather than simply the exigencies of available ises/or providers”)¢f. D. Memo
at 16. Allowing the State “to rely on the absentan assessment by its own
professionals as grounds for dismissal would ‘@anste’ the Integration
Mandate.” Day, 894 F. Supp. 2d at 24 (citation omittesge alsdisability
Advocates, In¢.653 F. Supp. 2d at 259 (same).

At a minimum, the State’s assertion that IEP teaonsectly segregate

students in GNETS cannot influence a motion to dispnwhere the Court must

14
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assume the truth of Plaintiffs’ allegation that lEA&ms unnecessarily use GNETS
as a dumping ground for students local schoolidistdo not want to educat&ee
Compl. 1 88, 114. This dispute underlies Plaintiffs’ well-pled colaint.

Finally, the State argues that it has a workdigisteadplan to move
students out of GNETS and into their zoned schawid,that the GNETS program
thus cannot constitute “discriminatory isolatiorld. Memo at 13. But Plaintiffs
allege that the State does not follow its own GNE&@&ulations, and thus has
failed to provide needed services to address disalelated behavioral needs in
zoned schoolsSee, e.g.Compl. {1 88, 118. There is, accordingly, a jopof
fact as to whether the State has a v@lishsteadplan sufficient to avoid liability.
SeeExhibit A, DOJ Statement at 6-7 (A@[mstead plan “must do more than
provide vague assurances of future integrated ogtiand must “contain concrete
and reliable commitments to expand integrated dppdies.”).

In short, the Court should reject the State’s argointhat Plaintiffs have not
pled a validOImsteadclaim not only because it relies on fact determaoret

improper at the motion-to-dismiss stage, but alstalise it fails to recognize what

® The case the State relies tmited States v. Arkansag94 F. Supp. 2d 935 (E.D.
Ark. 2011), highlights why its argument is — attbepremature. As the State
itself acknowledges, it was only after a “six-weg&l” that the court found in
favor of Arkansas on the DOJ’s ADA claim. D. Memuol6-17. Here, at the
motion-to-dismiss stage, the court cannot makefiauayngs.

15
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anOlmsteadclaim actually requires: allegations that the &&tgages in
unnecessary segregation. The Complaint allegeéshbaéstate unnecessarily
segregates children with disabilities who couldedacated in classrooms with
their non-disabled peersee, e.g.Compl. 11 117-118, 131, 141, 148, 151.
Accordingly, the Court should deny the State’s Motio Dismiss on this ground.

[1l. The State Cannot Hide Behind The IDEA.

The State’s argument that Plaintiffs’ discriminaticaims “[a]re [g]loverned
[e]xclusively by the IDEA,” D. Memo at 17, represgia misunderstanding of the
Complaint, the reach of the IDEA, and the rightslelsshed by the ADA and
Section 504. In fact, the Complaint states disecration claims under the ADA
and Section 504 distinct from any IDEA claim Pldfstmay have.

While the IDEA requires schools to provide a fred appropriate public
education (FAPE) to students with disabilities,\2&.C. § 140@t seq, the ADA
and Section 504 prohibit discrimination on the baidisability in all public
services and program$§ee42 U.S.C. § 12132; 29 U.S.C. § 7®nnsylvania
Dep’t of Corrs. v. Yeskep24 U.S. 206 (1998). The IDEA does not subsurae t
ADA and Section 504’s anti-discrimination provisgorSee, e.gEllenberg v. New
Mexico Military Inst, 478 F.3d 1262, 1281 (10th Cir. 2007) (“the Supredourt

has long-recognized that the IDEA is simply noeati-discrimination statute”);

16
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K.M. ex rel. Bright v. Tustin Unified Sch. Djst25 F.3d 1088, 1097 (9th Cir.
2013) (discussing IDEA’s non-exclusivity provisiand holding “Congress has
specifically and clearly provided that the IDEA g&ts with the ADA and other
federal statutes, rather than swallowing the others

As noted abovesee suprdart |, the Complaint alleges, among other things,
that the State discriminates against students bvgttavioral disabilities by taking
actions that result in these students being unsadgssegregated from their
non-disabled peersSeeCompl.  151. The State cites no case for thpgsition
that the IDEA is Plaintiffs’ exclusive remedy fdri¢ discrimination and, in fact,
binding precedent in the Eleventh Circuit holdseoitise.

In J.S. v. Houston Cty. Bd. Of Edu87,7 F.3d 979 (11th Cir. 2017), the
Eleventh Circuit address€amsteadbased discrimination claims under the ADA
and Section 504 arising from the same conduct &AlBlaims that the plaintiff
had already resolved. S, the Eleventh Circuit reversed a trial court summa
judgment decision that had accepted the argumesddy the State in this case —
that the plaintiff's discrimination claim under tA®A and Section 504 failed as a
matter of law because it was “merely a claim treatas denied a FAPE, a right
guaranteed under the IDEAIU. at 985. Analogizing to the Supreme Court’s

recent decision ifry v. Napoleon Cmty. S¢H.37 S. Ct. 743 (2017), the Eleventh

17
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Circuit held that when determining whether a clémognizable under the ADA
or Section 504, as opposed to the IDEA, “[w]hatteratis the crux—or, in legal-
speak, the gravamen—of the plaintiff's complaiattisg aside any attempts at
artful pleading.”J.S, 877 F.3d. at 986 (quotirgy, 137 S. Ct. at 755).
Accordingly, if a complaint alleges that students segregated and “isolated from
[their] classroom and peers on the basis of [tligdbility” in a manner that
implicates the “intangible consequences of diseration contemplated

in Olmsteadhat could result from isolation, such as stignatan and deprivation
of opportunities for enriching interaction with lfel students,” it states a claim
under the ADA and Section 504, regardless of whiethg IDEA claim (which
Plaintiffs do not assert) exist$d. at 986-87. In this case, the Complaint alleges
that the State segregates thousands of stude@GiNETS, denies them the
opportunity to be educated with their peers, aeddiy stigmatizes them. Compl.
19 1, 5, 90. Undel.S, these allegations state a discrimination claimheunrthe

ADA and Section 504 See J.$877 F.3d. at 986-87Accord Abraham P. vs. Los
Angeles Unified Sch. DistNo. CV 17-3105-GW, 2017 WL 4839071, at *7 (C.D.
Cal. Oct. 5, 2017) (gravamen of claim alleging wessary education segregation
was discrimination under ADA and Section 504, nAPE denial under IDEA, as

plaintiff “could theoretically raise a similar angient if he was placed in a

18
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segregated setting at a theater.”).

IV. GNETS Violates The Equal Protection Clause Of The L$. Constitution.

A.  To Survive Constitutional Scrutiny, The State Mist Prove That
GNETS Furthers A Substantial State Interest.

The State’s argument for dismissing Count Il (tBqual Protection
Claim”) hinges on its contention that the GNET Sgveon is subject to
rational-basis review. It is not. Under Eleve@incuit precedent, “the specific
interplay between the types of individuals affedbgdhe statute and the
deprivation at issue may justify requiring a heggted level of scrutiny to uphold
the statute's categorizationHispanic Interest Coal. of Ala. v. Governor of Ala.
691 F.3d 1236, 1245 (11th Cir. 2012). Studentb disabilities, although not a
protected class, are historical targets of staterunination. See, e.g., Ass'n for
Disabled Americans, Inc. v. Florida Int'l Unj\405 F.3d 954, 959 (11th Cir. 2005)
(describing “the long history of state discrimimatiagainst students with
disabilities”). Furthermore, although “discrimirat in education does not abridge
a fundamental right,” courts examine it closelycdigse “the gravity of the harm is
vast and far reaching,” and “equality in educatibiough not fundamental, is vital
to the future success of our societyd. at 957-58see also Brown v. Board of
Educ, 347 U.S. 483, 493 (1954) (“education is perh&psmost important

function of state and local governments” as “dlabtful that any child may
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reasonably be expected to succeed in life if ltersed the opportunity of an
education”). In the Eleventh Circuit, when a staddicy “significantly interferes”
with the provision of a public school educatioratdisadvantaged group, even a
group that is not a protected class, the statetf®oplaintiffs) must demonstrate
that the policy furthers a “substantial state ie¢tf’ Hispanic Interest Coal. of
Ala., 691 F.3d at 1245see also Plyler v. Dog457 U.S. 202, 230 (1982) (“If the
State is to deny a discrete group of innocent obiiidhe free public education that
it offers to other children residing within its lolers, that denial must be justified
by a showing that it furthers some substantiakstaerest.”). This requirement
applies even where the policy “does not by its s&epmrport to deny an education
to any child.” Hispanic Interest Coal. of Ala691 F.3d at 1245.

In Hispanic Interest Coal. of Alabamthe Eleventh Circuit addressed (in
the context of a preliminary injunction) an Equabtection challenge to an
Alabama statute that “provide[d] a process for sthito collect data about the
immigration status of students who enroll in pulsiohool.” Id. at 1240-41. The
Eleventh Circuit held the plaintiffs were likely ppove the provision
unconstitutional because, although undocumentetésts were not a protected
class, the provision deterred students from attepdchool, and Alabama failed to

identify a countervailing substantial interest allecting the datald. at 1246-49.
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A similar interplay between types of individualdezted and the deprivation
of rights at issue iHispanic Interest Coal. of Alabanexists here. Like the
undocumented studentshtispanic Interest Coal. of Alabamatudents sent to
GNETS are traditionally subject to discriminatio@ompare Plyler457 U.S. at
218-19 (noting “the specter of a permanent castmdbcumented resident aliens
. . . denied the benefits that our society makadatle to citizens and lawful
residents”)with Ass'n for Disabled Americans, Ind05 F.3d at 959 (noting “the
long history of state discrimination against studemith disabilities”). The
GNETS students’ vulnerability is compounded becdheg are disproportionately
low-income and members of minority groups. Corfjfil3, 81-82.

The GNETS program, like the statute at issudigpanic Interest Coal. of
Alabama also “operates in such a way that it ‘signifidamterferes with the
exercise of' the right to an elementary public edion as guaranteed Byler.”
Hispanic Interest Coal. of Ala691 F.3d at 1245 (quotirfablocki v. Redhail434
U.S. 374, 383 (1978)). The interference hererisatti GNETS operates to divert
children with disabilities out of the public sch@ylstem and into a segregated

system of non-school prograrhsSee, e.g.Compl. 11 1, 5, 7, 89-97.

" GNETS facilities are not school§ee, e.g.FY2018 GNETS Program Frequently
Asked Questions, attached as Exhibit C, at 2.
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This segregation is, on its own, actionable discration. See, e.g., Brown
347 U.S. at 495 (“Separate educational facilitiesiaherently unequal.”). But
here, the State’s segregated system also lackmthe services citizens expect
from schools. For example, GNETS students ard¢augjht the required statewide
curriculum, and are often taught by uncertifiednnstors. Compl. 11 99-102.
Indeed, many students consigned to GNETS are “tabglcomputers rather than
by a teacher, and receive instruction that is estghed to help them become
proficient in the subjects they are supposed tmledd. 1 103, 137. GNETS
students lack access to basic programs and aesivhieir public school
counterparts take for granted, such as electivesesuextracurricular activities,
tutoring, leadership and honors programs, foreagigliage, art and music classes,
vocational training, physical education, danceen®, and sportsld. § 104. Not
surprisingly, only 10 percent of GNETS studentsigede, as opposed to 78
percent of students in Georgia’s public schodds.{ 107.

In short, the Complaint alleges that the Stateesgages students with
behavioral disabilities from the public school gystand shunts them into a system
of institutions that provide (at best) an educatiall below the standard provided
to non-disabled students, or (at worst) no edunadtcall. This strikes at the core

of the Equal Protection Clause. As the Supremat@ogplained irPlyler:
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In addition to the pivotal role of education in &ising our political
and cultural heritage, denial of education to ssukated group of
children poses an affront to one of the goals efEjual Protection
Clause: the abolition of governmental barriers @néisg
unreasonable obstacles to advancement on thedjasdividual
merit. Paradoxically, by depriving the childrenasfy disfavored
group of an education, we foreclose the means bghathat group
might raise the level of esteem in which it is hieydthe majority.

Plyler, 457 U.S. at 221-22. Accordingly, to survive Ridiis’ equal protection
challenge, the State must prove that GNETS furthensbstantial state interest.
Hispanic Interest Coal. of Ala691 F.3d at 1245.

B. The State Has Neither A Substantial State Intexst In, Nor Even A
Rational Basis For, Segregating Students In GNETS.

The State’s proffered rationale for GNETS is akofes: “Without the
GNETS program, these students would be serveckirstiiating residential
placement setting.” D. Memo at 23. The Statesaite evidence for that
proposition. Nor could it, as the statement isiobs hyperbole — it assumes that
the only alternative to operating GNETS is sending evengaiht currently
assigned there to a residential program, even th@eprgia’s fellow states
educate the equivalent student population in lechbols with needed services and
supports.SeeCompl. I 87. The State thereby ignores the Comigdapremise:
students placed in GNETS do not need to be thackifdhe State dispersed the

funding currently concentrated in GNETS to schaslritts, those students could
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remain in their schools and receive a far bettecation. Id. 1 9-11, 112-117.

As an afterthought, the State adds that “[o]thgitiimate reasons support
the existence of the GNETS program, including sgBcirained staff, additional
services, and specially tailored curriculé&seeD. Memo at 23. In fact, GNETS
staff have less training, use harsh and ineffedge@nigues, and are often replaced
by computers. Compl. {1 8, 102-103, 109-111, IGRETS programs also
providefewereducation services than do schools, operate onseiate facilities,
and have an inadequate curriculum. Compl. 99-/87, 100-101, 103-105, 108.

In short, GNETS provides a substandard educatiendisadvantaged group
of students that need more, not less, educatiapglast. This is irrational on its
face, and it is unjustified by any substantialesiaterest — except, perhaps, a
misplaced assumption that the State can save ntbr@ygh consolidation and
segregation. But even if it were cheaper for tta#eSto segregate students with
behavioral disabilities in GNET% a concern for the preservation of resources
standing alone can hardly justify the classificatized in allocating those
resources . . .. The State must do more thariyjuiclassification with a concise

expression of an intention to discriminatd?tyler, 457 U.S. at 227.

® Plaintiffs expect that discovery will show thagsegation in GNETS is actually
moreexpensive than non-segregated alternatives.
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V. The Proposed Injunction Is Permissible Relief In Tle Eleventh Circuit

Finally, the State argues that the injunction Rifisnseek is simply a request
that the Court order the State to “obey the lawgraedy that is not available in
the Eleventh CircuitSeeD. Memo at 25. The State is incorrect. The dattay
and injunctive relief sought here is designed t®sues that children with
disabilities receive the educational services resmgsto ensure them equal
opportunity in integrated classrooms. This relefiot an “obey the law”
injunction. See, e.g., Florida PIRG v. E.P,A886 F.3d 1070, 1083-85 (11th Cir.
2004). Further, the State’s argument is not supddryElend v. Bashani71
F.3d 1199, 1208-09 (11th Cir. 2006). Btend the court affirmed the dismissal of
vague claims of impermissible First Amendment restms, but distinguished
cases involving a “concrete, ongoing injury” andctadible threat that the injury
would be repeated.1d. at 1208-09. Here, Plaintiffs have alleged a trete,
ongoing injury” — discrimination by the State agdithousands of students through
segregation in GNETS, a network of separate anquaienstitutions.

CONCLUSION

For these reasons, the Court should deny Deferiddotsn.
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