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164 F.Supp.2d 182
United States District Court,

D. Massachusetts.

Loretta ROLLAND, et al., Plaintiffs
v.

Argeo Paul CELLUCCI, et al., Defendants

No. CIV.A.9830208KPN.
|

Sept. 12, 2001.

Organizations representing developmentally disabled
nursing home residents sued nursing homes, for violations
of Americans with Disabilities Act (ADA), Medicaid
statute, and Nursing Home Reform Amendments.
Following settlement, approval of attorney fees award,
106 F.Supp.2d 128, and grant of further relief, 138
F.Supp.2d 110, the District Court, 151 F.Supp.2d 145,
awarded supplemental attorney fees. On plaintiffs' motion
for reconsideration, the District Court, Neiman, United
States Magistrate Judge, held that motion did not present
justiciable controversy.

Motion denied.

West Headnotes (1)

[1] Federal Courts
Contracts

Plaintiffs' request that court reconsider prior
order outlining when award of attorney
fees would be warranted under settlement
agreement did not present justiciable
controversy, where plaintiffs did not contest
court's prior reduction of supplemental
attorney fee award, but rather sought
advisory opinion as to which activities
would be compensable in future. Fed.Rules
Civ.Proc.Rule 59(e), 28 U.S.C.A.
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NEIMAN, United States Magistrate Judge

Pursuant to Rule 59(e) of the Federal Rules of Civil
Procedure, Plaintiffs request *184  the court to reconsider
and revise a portion of its July 23, 2001 memorandum
and order in which it addressed Plaintiffs' motion for a
second award of attorney's fees. See Rolland v. Cellucci,
151 F.Supp.2d 145 (D.Mass.2001). In fine, Plaintiffs assert
that a bright line distinction drawn by the court between
non-judicial “monitoring” and judicial “enforcement”
activities with respect to paragraph thirty-two of the
parties' settlement agreement is an unwarranted departure
from the Civil Rights Attorney's Fees Award Act, 42
U.S.C. § 1988, and is inconsistent with certain “prevailing
party” determinations described in Pennsylvania v.
Delaware Valley Citizens' Council for Clean Air, 478 U.S.
546, 106 S.Ct. 3088, 92 L.Ed.2d 439 (1986), and its
progeny. According to Plaintiffs, the court can rectify its
alleged error by redacting several pages from its analysis.
Plaintiffs do not, however, contest the bottom line award
of $289,765 in fees and $28,247.10 in costs.

The parties and amici raise many wide-ranging issues,
particularly the standard by which Plaintiffs' efforts under
paragraph thirty-two of the settlement agreement should
be measured for purposes of determining fees. In the
end, the question remains whether certain efforts in which
Plaintiffs fail to prevail should result in no fees, as the
court's ruling suggests, or whether such efforts nonetheless
should be measured by a reasonableness standard, as
Plaintiffs argue.

Although the court is open to reconsider its analysis, as
Plaintiffs request, it will refrain from doing so at this time
for a number of reasons. First and foremost among those
reasons is the matter of justiciability. As the First Circuit
recently reiterated, “[t]he Constitution confines the federal
courts' jurisdiction to those clams which embody actual
‘cases' or ‘controversies.’ ” Cruz v. Farquharson, 252 F.3d
530, 533 (1st Cir.2001) (quoting U.S. Const. art. Ill, § 2,
cl. 1). Plaintiffs' assertions to the contrary, their motion
presents no real controversy.

In making the award, the court determined, in applicable
part, that Plaintiffs' compensation should be reduced for
efforts expended on three motions: Plaintiffs' motion to
lift the stay established by the settlement agreement with
respect to diversion (resulting in a 22.5 hour reduction), as
well as a motion to strike and a motion for continuance,

both of which related to Plaintiffs' otherwise successful
effort to lift the stay regarding specialized services
(resulting in a 6.5 hour reduction). For purposes here,
however, Plaintiffs do not challenge the actual reductions,
conceding that they could have been justified on grounds
other than those chosen by the court. Therefore, Plaintiffs'
request to have the court revise but not necessarily re-
apply its reasoning is, in essence, a request for an advisory
opinion, advice which the court is reluctant to give outside
the context of an actual controversy.

Second, it became clear at oral argument on September 7,
2001, when the parties' concerns were aired, that Plaintiffs
were seeking to have the court revise its reasoning in ways
far more nuanced than even an advisory opinion would
justify. For example, Plaintiffs suggest in their motion that
the bright line established by the court, in the context
of paragraph thirty-two, might be drawn at a somewhat
different place:

If a distinction is to be drawn
between those activities which
are compensable pursuant to the
initial prevailing party status and
those which require a separate
and subsequent evaluation of
success, the relevant distinction
should be between a motion for
noncompliance and a motion for
further injunctive relief. The former
is directly related to the *185
facts and claims which resulted in
the Agreement, and seeks only a
determination that the defendants
have not met their obligations under
the Agreement, while the latter
may seek additional relief and new
obligations.

(Docket No. 244: Pl's Motion at 2.) As Plaintiffs clarified
in open court, however, even paragraph thirty-two
motions for further injunctive relief might not require the
utilization of a prevailing party standard for attorneys
fees to be awarded. It would depend, Plaintiffs argue,
on the nature of the paragraph thirty-two motion itself.
These varying possibilities, in the court's estimation, are
simply too speculative to assess, let alone provide guidance
upon, at this time. Cf. Public Service Co. of N.H. v. Patch,
167 F.3d 15, 23 (1st Cir.1998) (one aspect of prematurity
which especially concerns the courts is “whether the issues
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raised can properly be decided in the abstract or would
benefit from facts not yet known”).

Again, the court, if otherwise convinced, is quite willing to
alter its analysis in the context of an actual controversy,
should one arise in the future. For the moment, however,
the court will DENY WITHOUT PREJUDICE Plaintiffs'

motion to reconsider its July 23, 2001 memorandum and
order.

IT IS SO ORDERED.
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